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1. INCOME TAX NEXUS 
DEVELOPMENTS
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California – Office of Tax Appeals

In the Matter of the Appeal of DPMG Juniper, LLC, OTA Case No. 20035914 (03/09/21), released May 2021

• The Office of Tax Appeals concluded that an Arizona LLC, taxable as a corporation, was doing business in 
California based on the in-state presence of two of its manager-members.

• Noting the California mailing address of its two manager-members, the FTB asserted that the LLC was doing 
business in the state because it was commercially domiciled in the state.

• The LLC countered that the FTB based its determination upon “convenient assumptions” arising from the use 
of a California mailing address, rather than the actual facts, such as: the LLC was formed and registered to do 
business in Arizona; the LLC never did business in California; the LLC had no members that performed any 
activity in California; it had no California property, sales, or employee compensation; it had no California 
source income; and that the managerial functions of the LLC were conducted by the other managing member 
– not residing in California.

• The OTA disagreed with the LLC, nothing that the only evidence pertaining to the managing members’ 
addresses lists California for both managerial members and the LLC has not shown that its managing members 
were located outside California.

• The OTA also rejected the LLC’s claim that it conducted no business activity in the tax year at issue. Although 
its activities during the year were minimal, the LLC did conduct some business and the decisions pertaining to 
such business would have been made by LLC management, which was located in California.
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California – Office of Tax Appeals

Matter of LA Hotel Investments #3 LLC and Matter of LA Hotel Investments #2 LLC, OTA Case Nos. 
18083638, 19014240 (5/13/21)
The California Office of Tax Appeals (OTA) upheld the Franchise Tax Board’s (FTB) denial of 
nonresident LLCs’ minimum $800 annual franchise tax payment refund requests, determining that 
those LLCs were “doing business” in California, based on California Revenue and Taxation Code 
section 23101(b)(3), which provides that a taxpayer will be considered “doing business” in the state 
if it’s real property and tangible personal property in the state exceeds the lesser of $50,000 or 25 
percent of the taxpayer’s total real property and tangible personal property. The nonresident LLCs, 
as passive investors, owned interests of approximately 5% and 2% respectively in LLCs that were 
doing business in California (owning hotels), and the value of interests exceeded the $50,000 
threshold. The nonresident LLCs attempted to rely on Swart Enterprises, in which a nonresident LLC 
passive investor owning a .2% interest in a pass-through entity doing business in California was held 
not to be “doing business” in the state, for purposes of the franchise tax. The OTA noted section 
23101(b)(3) was enacted after the time period at issue in Swart Enterprises.
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Ohio – Court of Appeals

Greenscapes Home and Garden Products, Inc. v. Testa, 2019-Ohio-384, 129 N.E.3d 1060 (App. 
10th Dist 2019)
• Affirmed commercial activity tax (CAT) assessment against taxpayer on revenue received from 

sale of lawn and garden products shipped to Ohio. Taxpayer, a Georgia corporation with no Ohio 
locations or employees, had “big-box” national retailer customers (Walmart, Home Depot, and 
Lowe’s) with distribution centers in Ohio. Taxpayer-prepared bill of lading had delivery address, 
retailer arranged for carrier to pick up product at the taxpayer’s facility (outside Ohio). Taxpayer 
argued CAT violated Commerce Clause, transactions insufficient for nexus with Ohio. Court ruled 
that CAT situsing statute placed gross receipts exceeding $500,000 economic nexus threshold in 
state, since tangible personal property was ultimately received in Ohio. The court also rejected 
the taxpayer’s Due Process argument that even though it marketed its products to retailers who 
distributed the products to Ohio, it did not purposefully direct sales to Ohio. Taxpayer had 
purposefully taken advantage of the distribution ability of national retailers and knew that its 
products were shipped to Ohio. 
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Louisiana – Court of Appeals

Robinson v. Jeopardy Prods. Inc., La. Ct. App., No. 2019 CA 1095 (10/21/20)
• The Louisiana Court of Appeals concluded that Jeopardy Productions was not taxable in 

Louisiana on its royalty income because based on the state’s lack of personal jurisdiction. 

• Jeopardy received income from licensing and distribution agreements. 
• However, Jeopardy had no control over where and with whom the licensees choose to market 

and negotiate distribution of the game show and merchandise. These decisions were made by 
its licensees. 

• Furthermore, Jeopardy made no intentional or direct contact with Louisiana

• Thus, the court dismissed the Department of Revenue’s petition to collect tax on the 
royalty income.
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Maine – Legislation

L.D. 1216 (Chapter 181), signed 06/11/21 
• For the tax years beginning on or after January 1, 2022, an out-of-state corporation has nexus if 

the corporation's property, payroll or sales in Maine exceed any of the following thresholds for 
the taxable year: (1) $250,000 in property; (2) $250,000 in payroll; (3) $500,00 in sales; or (4) 
25% of the corporation's property, payroll or sales.

• A corporation that holds an interest in a partnership will have nexus if the partnership’s 
property, payroll or sales, exceeds any of the factor presence thresholds.

• The law also provides that a state that is prevented from imposing a tax on the net income of a 
corporation due to P.L. 86-272 protections does not gain jurisdiction to impose such a tax 
because the taxpayer's property, payroll or sales in such a state exceeds the factor 
presence thresholds. 

7October 2021



Michigan – Court of Claims/Treasury 
Update

Treasury Update, March 2021/Apex Laboratories Int’l Inc v Dep’t of Treasury, Case No. 19-
000095-MT, January 2021
• Income tax assessment cancelled against a Delaware holding company because even though 

nexus was established, the company had a zero apportionment factor.
• The holding company was created by a private equity company with offices in Detroit. 
• At issue was an income tax assessment on the gain from the sale of stock holdco held in a 

Canadian company 
• Court ruled that holdco had a physical presence in the state through its officers, who acted as 

agents on holdco’s behalf.
• As explained by the Department, the court “found significant the fact” that holdco’s officers and 

directors took various actions at the Detroit offices over the course of many months to negotiate 
and execute the sale of the stock and that they secured a $5 million promissory note payable to 
Holdco – not the private equity company.

• However, since: (1) the closing of the sale took place in Ontario, Canada; (2) Apex was “subject 
to tax” in Canada (even though it was not actually taxed there); (3) the only business activity (the 
transfer of stock) occurred there, the apportionment to Michigan was zero. 
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New Jersey – Tax Court

Stanislaus Food Products Co. vs. Director, Division of Taxation, No. 011050-2017 (4/22/21)
• The Tax Court rejected the Director’s motion for reconsideration and again concluded that 

imposition of the Alternative Minimum Assessment on entities protected from income tax by 
operation of P.L. 86-272 is preempted under the Supremacy Clause.

• The AMA only applies to entities exempt from income tax, the CBT, by operation of P.L. 86-272. 
The tax court concluded that the “clear purpose of Congress in enacting P.L. 86-272 is effectively 
thwarted by the Legislature in enacting the AMA.”

• In reaching this conclusion, the court noted the plain language of the AMA legislation, indicating 
the target criteria for imposition was P.L. 86-272 status and that the legislative history indicates 
that the AMA effectively captures P.L. 86-272 entities that do not pay the net income tax under 
the CBT.
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New Jersey – Tax Court

Procacci Brothers Sales Corporation, v. Director, Division of Taxation, No. 015626-2014 (5/25/21)
• The Tax Court concluded that an out-of-state food distributor’s retrieval of produce (tomatoes) 

from an in-state related entity was a regular and systematic activity and was not ancillary to 
solicitation, resulting in the distributor’s loss of P.L. 86-272 protection. 

• The court noted that federal law mandates that the distributor accept the return of rejected 
produce but found that such an activity is ancillary to the sale of the produce and 
therefore protected. 

• The distributor also regularly retrieved products on its own trucks – products that were originally 
accepted by its customers. However, after reviewing the evidence, the court found this activity 
to be de minimis. 

• Historically, the distributor used a third-party carrier to pick up produce from an in-state related 
party and deliver it to the distributor’s Pennsylvania facility. However, during the tax year ending 
January 2007, the distributor utilized its own trucks on a systematic basis to pick up and deliver 
the produce. This conduct, together with the systematic conduct of sending trucks to New Jersey 
to pick up accepted but returned produce (although de minimis), constituted conduct 
unprotected by P.L. 86-272, the court concluded. 
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2. P.L. 86-272 –
MTC POLICY REVISIONS
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MTC adopts major changes to its 
P.L. 86-272 interpretation

• The Multistate Tax Commission (MTC) on August 4 adopted a revised “statement of 
information” on the application of Public Law 86-272.

• P.L. 86-272 is a 1959 federal law that generally bars states and localities from imposing net 
income taxes where in-state business activities are limited to solicitation of orders for sales of 
tangible personal property and ancillary activities.

• The Multistate Tax Commission, formed to provide a cooperative state alternative to further 
federal restrictions on state taxing powers, in 1986 adopted a “statement” of policies on 
implementing P.L. 86-272.

– States (whether MTC members or not) are free to adopt all or portions of the MTC’s 
statement, and may do so by legislation, regulation, or other administrative action.

– In this, its fourth revision of that statement, the MTC is adding a new section on unprotected 
(and protected) activities: “Activities conducted via the internet.”
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https://www.mtc.gov/MTC/media/Standing-Subcommittee/P-L-86-272-Statement-of-Information-proposed-revision-(as-app-by-Exec-Committeel).pdf


“Activities conducted via the internet”

• The MTC cites the US Supreme Court’s finding in South Dakota v. Wayfair, Inc. that an internet 
seller “may be present in a State in a meaningful way without that presence being physical in the 
traditional sense of the term.”

• The MTC finds this to be “relevant to the question of whether a seller is engaged in business 
activities in states where its customers are located for purposes of [P.L. 86-272].”

• “As a general rule, when a business interacts with a customer via the business's website or app, 
the business engages in a business activity within the customer’s state.”
– The MTC allows that “when a business presents static text or photos on its website, that 

presentation does not in itself construe a business activity within those states where the 
business’s customers are located.

– Under the revised statement, it may be difficult for businesses to continue to interact with 
customers in the way they do today utilizing interactive elements and still be deemed to 
qualify for protection under P.L. 86-272.
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Example - website “click” to access 
electronic chat or email features

• In one example from the revised statement, a business regularly provides post-sale assistance to 
in-state customers via either electronic chat or email that customers initiate by clicking on an 
icon on the business’s website. 

• For example, the business regularly advises customers on how to use products after they have 
been delivered. 

• “This in-state business activity defeats the business’s P.L. 86-272 immunity in states where the 
customers are located because it does not constitute, and is not entirely ancillary to, the in-state 
solicitation of orders for sales of tangible personal property,” the MTC states.

• The MTC argues that “by clicking on an icon on the business’s website,” the website transmits 
software to the customer’s computer that facilitates the taxpayer/customer interaction. 
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Example - “Internet cookies”

• In another example, a business “places Internet ‘cookies’ onto the computers or other devices of 
in-state customers.” 

• These cookies gather customer search information that will be used to adjust production 
schedules and inventory amounts, develop new products, or identify new items to offer for sale.

• The MTC statement likewise finds that this constitutes in-state business activity that does not 
constitute, and is not entirely ancillary to, the in-state solicitation of orders for sales of tangible 
personal property.

• The MTC does allow that if the deemed in-state activity is entirely ancillary to soliciting orders—
such as the business storing customer information to facilitate online check-out—then such 
electronic interaction would be protected.
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Other unprotected activities include:

• Transmitting code or other electronic instructions for software fixes or upgrades

– Rationale: “This in-state business activity defeats the business’s P.L. 86-272 immunity because it does not 
constitute, and is not entirely ancillary to, the in-state solicitation of orders for sales of tangible personal 
property.”

• Offering and selling extended warranty plans via a website to in-state customers

– Rationale: “Selling, or offering to sell, a service that is not entirely ancillary to the solicitation of orders for 
sales of tangible personal property, such as an extended warranty plan, defeats the business’s P.L. 86-272 
immunity.”

• Video and music streaming
– Rationale: “This in-state business activity defeats the business’s P.L. 86-272 immunity because streaming 

does not constitute the sale of tangible personal property for purposes of P.L. 86-272.”

Electronic application for non-sales positions with the business

Rationale: “This in-state business activity defeats the business’s P.L. 86-272 immunity in the customer’s state 
because it does not constitute, and is not entirely ancillary to, the in-state solicitation of orders for sales of 
tangible personal property.”
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P.L. 86-272 application to telecommuting

• The MTC has updated its list of “unprotected activities” to include any activities performed by an 
employee “who telecommutes on a regular basis from within a state.”

• The revised statement provides an exception where the telecommuter’s activities are soliciting 
orders for sales of tangible personal property or are entirely ancillary to solicitation.

• Some businesses may be taking a position that the presence of a telecommuting employee not 
involved in sales—i.e., performing services that are not establishing or maintaining a market in 
the state—does not result in income tax nexus. 

• However, it is important to note that these activities may be deemed to exceed the protections 
afforded by P.L. 86-272. 

• For example, the in-state presence of a telecommuting engineer for an out-of-state 
manufacturer could be viewed as negating P.L. 86-272 protections.
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3. SALES TAX NEXUS DEVELOPMENTS
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Economic nexus enforcement dates

Date of 
Enforcement States

Date of 
Enforcement States

Pre-Wayfair RI (8/17/2017), MA (10/1/2017), OH 
(1/1/2018), WA (1/1/2018),
PA (3/1/2018)

3/1/19 WA (3/14/19)

6/21/18 NY 4/1/19 CA
7/1/18 HI, ME, OK, VT 6/1/19 CO, ID
9/1/18 MS 7/1/19 AR, CT, IA, NM, OH (7/18/19), PA, RI, VA
10/1/18 AL, IL, IN, KY, MD, MI, MN, NV, ND, 

WA, WI
10/1/19 AZ, KS, MA, ME, MN, TN, TX

11/1/18 NC, NJ, SC, SD 11/1/19 OK
12/1/18 CO, CT 1/1/20 AZ, GA
1/1/19 DC, GA, IA, LA, ND, NE, UT, WV 7/1/20 LA
2/1/19 WY 7/1/21 FL, KS ($100k threshold)

1/1/23 MO
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Threshold collection 
measurement periods

Washington

Oregon

Idaho

Montana

Wyoming

California

Nevada
Utah

Colorado

Arizona New 
Mexico

Texas

Louisiana

Alabama
Georgia

Florida

Arkansas
Oklahoma

Kansas

Nebraska

Illinois

Missouri

Iowa

United States

South Dakota

North Dakota
Minnesota

Wisconsin

Michigan

Indiana
Ohio

Kentucky

Tennessee South
Carolina

North
Carolina

Virginia

Pennsylvania

West
Virginia

Mississippi

Vermont

New York

Maine

New Jersey

District of Columbia

MarylandDelaware

Rhode Island

New Hampshire

Massachusetts

Connecticut

Hawaii

Previous 12-month period

Previous 12-month period, ending 9/30

Previous 12-month period, determined quarterly Previous calendar year, collection begins 
second quarter of current yearPrevious or current calendar year

Previous calendar year

Previous 60 days
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Economic Nexus Updates
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But what are the thresholds?
•  Different Amounts

•  Is state population a relevant consideration?
•  Different Sales Included

•  Gross sales
•  Taxable sales
•  Sales for resale
•  Related party sales
•  Marketplace sales



Economic Nexus Updates – Missouri

Missouri establishes $100,000 threshold for economic nexus
On June 30, 2021, Missouri enacted legislation requiring remote vendors and marketplace 
facilitators to collect and remit taxes when they exceed $100,000 in sales to customers in-state. 
The requirement is effective January 1, 2023. 
S.B. 153 provides that effective January 1, 2023 the term ‘engaging in business activities within this 
state’ includes selling tangible personal property for delivery into Missouri, provided the seller's 
gross receipts from taxable sales of tangible personal property into this state in the previous 
calendar year or current calendar year exceeds $100,000. Following the close of each calendar 
quarter, a vendor must determine whether it met the threshold during the twelve-month period 
ending on the last day of the preceding calendar quarter.
S.B. 153, enacted 6/30/21
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Economic Nexus Updates– Maine

Maine enacts legislation removing 200 transactions from threshold
On June 11, 2021, Maine enacted legislation to amend the threshold for economic nexus and 
marketplace providers. Effective January 1, 2022, ‘Persons required to register’ includes every 
person that makes sales of tangible personal property or taxable services in this state if the 
person's gross sales from delivery of tangible personal property or taxable services into this state in 
the previous calendar year or current calendar year exceeds $100,000.
Prior to January 1, 2022, ‘Persons required to register’ includes every person that makes sales of 
tangible personal property or taxable services for delivery into this state if: 

1. The person's gross sales from delivery of tangible personal property or taxable services into this 
State in the previous calendar year or current calendar year exceeds $100,000;

or
2. The person sold tangible personal property or taxable services for delivery into this State in at 

least 200 separate transactions in the previous calendar year or the current calendar year. 

L.D. 1216/H.P. 891, signed by Governor 6/11/21
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Economic Nexus Updates – Kansas

Kansas establishes $100,000 threshold for economic nexus
On May 3, 2021, Kansas enacted legislation requiring remote sellers and marketplace facilitators to 
collect and remit taxes when they have annual gross receipts from sales sourced into Kansas in 
excess of $100,000. The requirement is effective July 1, 2021.
S.B. 50 provides that retailers meeting the threshold (1) for the period beginning on January 1, 
2021, through June 30, 2021, or (2) during the current or immediately preceding calendar year are 
considered doing business in the state. Any retailer meeting the threshold for sales in the current 
calendar year for the first time is required to collect and remit the tax on any sales in excess of 
$100,000 of cumulative gross receipts from sales in the current calendar year by the retailer to 
customers in this state. Remote sellers are not required to collect and remit tax on remote sales 
that occurred prior to July 1, 2021.
S.B. 50, enacted 4/19/21
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Economic Nexus Updates – Florida

Florida establishes $100,000 threshold for economic nexus
On April 19, 2021, Florida enacted legislation requiring remote vendors and marketplace facilitators 
to collect and remit taxes when they have more than $100,000 in annual sales to Florida buyers. 
The requirement is effective July 1, 2021.
The legislation defines ‘substantial number of remote sales’ as “any number of taxable remote 
sales in the previous calendar year in which the sum of the sales prices…exceeded $100,000.“
Remote sellers are relieved of liability for tax, penalty, and interest due on remote sales that 
occurred before July 1, 2021, provided that the person registers with the DOR before October 1, 
2021. This relief also applies to a marketplace seller for remote sales made before July 1, 2021, 
which were facilitated by a marketplace provider. 
S.B. 50, enacted 4/19/21
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Economic Nexus Updates – Locals

26October 2021

Home Rule Cities and Other Local Jurisdictions 
• Colorado home rule cities
• Alaska Remote Seller Sales Tax Commission
• Louisiana Parishes

Are these economic nexus standards constitutional?
• Are these regimes inherently burdensome?
• Does state economic nexus provide nexus with city?
• Do sales to one city “in league” with another count together?
• Does the Commerce Clause even apply to cities or coalitions of cities?



Economic Nexus Updates – Other 
Considerations
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Will states and cities use Wayfair and economic nexus to impose other fees and taxes?
• Once you’re registered, the fight gets more difficult

Taxpayer strategy
• VDAs – Any real benefit?
• Register “quietly”
• Head in sand
• Fight!



4. NEXUS STANDARDS 
& TAX OPERATIONS
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State Income Tax Life Cycle

12/15/XX 

Q4 estimated tax payment

4/15/XX 

Original return due date Q1 
estimated tax payments & 
extension due date

10/15/XX

Extended return due date
State Corporate 

Income Tax

6/15/XX 

Q2 estimated tax payments

9/15/XX 

Q3 estimated tax payment

12/15/XX 

SALT Provision Calculation

1/15/XX 

Financial statement audit

11/15/XX 

Return to provision 
calculation

Nexus – when to 
evaluate in life 
cycle

NEXUS & TAX 
OPERATIONS
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NEXUS & TAX 
OPERATIONS

PPE
Inventory
Real Property at FMV
Intangible Assets
Rentals

Real Property
Tangible Property
Partnership Property

Executive Officers 
Salaries
Salesmen’s Salaries and 
Commissions
Salaries and Wages
Salaries, Wages, Payroll 
for Partnerships

Receipts from Services
Rental Income
Royalties
Interest Income
Dividends
Partnership Receipts
Gross Proceeds Sales

Real/Tangible Property
Intangible Property

Property                  Payroll                       Sales Challenges in 
accessing data 
necessary to 
make nexus 
determinations
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NEXUS & TAX 
OPERATIONS

Factors to evaluate

Closely monitor PL 86-272 with business



THANK YOU
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This document is for general information purposes only, and should not be used as a substitute for 
consultation with professional advisors.
This document was not intended or written to be used, and it cannot be used, for the purpose of 
avoiding U.S. federal, state or local tax penalties. 


